IN THE HIGH COURT OF SINDH AT KARACHI \

(Constitutional Jurisdiction)

Constitution Petition No. oD _ of2022 07- 32020

TecorHicd un

1. Mr. Maula Bakhsh Sahito )
Son ofMr. Ghulam Mustafa Sahito, Additional Regjstrar (Wnti
Muslim, Adult,

Assistant Superintendent (BPS -16),

Prisons Department, Government of Sindh,

Presently serving at Central Prison & Correctional Facility,
Larkana, Sindh.

2. Mr. Asif Ali Korai
Son of Ghulam Nabi Korai,
Muslim, Adult,
Assistant Superintendent (BPS -16),
In Prisons Department, Government of Sindh,
Presently serving at Central Prison & Correctional Facility ,
Sukkur, Sindh.

3. Mr. Sirajjuddin
Son of Jamil Ahmed,
Muslim, Adult,
Assistant Superintendent (BPS -16),
In Prisons Department, Government of Sindh,
. Presently serving at Central Prison & Correctional Facility ,
Sukkur, Sindh.

4. Mr. Abro Suhail Ahmed
Son of Sikander Alj,
Muslim, Adult,
Assistant Superintendent (BPS -16),
In Prisons Department, Government of Sindh, ;
Presently serving at Central Prison & Correctional Facility ,
Larkana, Sindh.

5. Mr. Shamsuddin Agha
Son of Muhammad Salahuddin,
Muslim, Adult,
Assistant Superintendent (BPS -16),
In Prisons Department, Government of Sindh,
Presently serving at District Prison & Correctional Facility ,
Shikarpur, Sindh. f

6. Mr. Igbal Ahmed Noonari
Son of Abdul Samad Noonari,
Muslim, Adult,
Assistant Superintendent (BPS -16),
In Prisons Department, Government of Sindh,
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Presently serving at Central Prison & Correctional Facility ,
Larkana, Sindh.

Mr. Ozair Mustafa

Son of Ghulam Mustafa,

Muslim, Adult,

Assistant Superintendent (BPS -16),

In Prisons Department, Government of Sindh, N
Presently serving at Central Prison & Correctional Facility ,

Sukkur, Sindh.

Mr. Waheed Hussain

Son of Walidad,

Muslim, Adult,

Assistant Superintendent (BPS -16),

In Prisons Department, Government of Sindh,

Presently serving at District Prison & Correctional Facility ,

Malir, Sindh.

. Mr. Asif Ali Lakho

Son of Sanam Ali,

Muslim, Adult,

Assistant Superintendent (BPS -16),

In Prisons Department, Government of Sindh,
Presently serving at Sindh Prisons Training Institute,

Nara, Sindh.

10. Mr. Ameer HamzoKairano

Son of Gul Hassan,

Muslim, Adult,

Assistant Superintendent (BPS -16),

In Prisons Department, Government of Sindh,

Presently detailed at District Prison & Correctional Facility ,

Dadu, Sindh.

11. Mr. Munawar Ali
. Son of Muhammad Soomar Bhangwar,

Muslim, Adult,
Assistant Superintendent (BPS -16),
In Prisons Department, Government of Sindh,

Presently Detailed at District Prison & Correctional Facility ,

Nara, Sindh.

12. Mr. Aijaz Hussain Behan

Son of Allah Bux Behan,

Muslim, Adult,

Assistant Superintendent (BPS -16),

In Prisons Department, Government of Sindh,
Presently serving at Sindh Prisons Training Institute,
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Nara, Sindh. 5

13. Mr. Amir Raza
Son of Raghib Hussain Channa,
Muslim, Adult,
Assistant Superintendent (BPS -16),
In Prisons Department, Government of Sindh, *

pan) Presently detailed at Central Prison & Correctional Facility,
Hyderabad, Sindh.
8.
& X 14. Mr. Sarang Ali Jatoi
) Son of Abdul Jabbar Jatoi,
N Muslim, Adult,
Assistant Superintendent (BPS -16),
{.1 = In Prisons Department, Government of Sindh,
o Presently posted at Central Prison & Correctional Facility, §
= Karachi, Sindh. ’
-4 15. Mr. Ghulam Abbas Khichi
&u ' Son qf Muhammad Ali Khichi,
B Muslim, Adult,
X, Assistant Superintendent (BPS -16),
> L& In Prisons Department, Government of Sindh,
.9' A Presently posted at Central Prison & Correctional Facility,
o Karachi, Sindh.
16. Mr. Hassnain Siddiqui
Son of Muhammad Siddique,
,sw Muslim, Adult,
[y Assistant Superintendent (BPS -16),
(2 In Prisons Department, Government of Sindh,
Z'g i Presently posted at Central Prison & Correctional Facility,
Lo Karachi, Sindh.
17. Mr. Saleem Ahmed Solangi i
Son of Muhammad Soomar Solangi, i
Muslim, Adult,
Assistant Superintendent (BPS -16),
g In Prisons Department, Government of Sindh,
R Presently posted at Central Prison & Correctional Facility,
2l Karachi, Sindh.
F o

18. Mr. Najeeb Ahmed
Son of Long Khan Jaskani,
Muslim, Adult,
Assistant Superintendent (BPS -16),
In Prisons Department, Government of Sindh,
. Presently posted at Central Prison & Correctional Facility,
Hyderabad, Sindh.
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19. Mr. Mir Nadir Talpur
Son of Ghulam Shabir Talpur,
Muslim, Adult,
Assistant Superintendent (BPS -16),
In Prisons Department, Government of Sindh,
Presently posted at Central Prison & Correctional Facility,

s,,_qm ' - Khairpur, Sindh.
::‘: Zw 20. Mr. Muhammad Junaid

SRR S 4 Son of Rahoo Khan,

1 Muslim, Adult,

. _ Assistant Superintendent (BPS -16),

ot R . In Prisons Department, Government of Sindh,

> & Presently posted at Central Prison & Correctional F acility,
Karachi, Sindh.

21. Mr. Sanaullah Mahar

Son of Qadir Bux Khan Mabhar,
Muslim, Adult,

Assistant Superintendent (BPS -16),
In Prisons Department, Government of Sindh,
Presently posted at Central Prison & Correctional Facility,

.‘.
R
Ty
.

AE Hyderabad, Sindh.
A X[ S
'5 AL Sy 22. Mr. Humayun Pervaiz, | .
n 5 5 _ Son of Niaz Hussain, ‘ '
RN Muslim, Adult,
= :

Assistant Superintendent (BPS -16),
In Prisons Department, Government of Sindh,

Presently posted at Central Prison & Correctional Facility Hyderabad,
Sindh.

l"
, .4
2a]
A

23. Mr. Aqib Nawaz Behan
Son of Ahmed Nawaz Behan,
Muslim, Adult,
Assistant Superintendent (BPS -16),
In Prisons Department, Government of Sindh,

Presently posted at Inspectorate General of Sindh Prisons & Corrections
Services Karachi, Sindh.

24, Mr. Faraz Ahmed

Son of Faiz Muhammad Channa,
Muslim, Adult, ‘

Assistant Superintendent (BPS -16),
In Prisons Department, Government of Sindh,

Presently posted at Central Prison & Correctional Facility,
Karachi, Sindh.
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25. Mr. Mujeeb-ur-Rehman

. Province of Sindh,

Son of Lal Muhammad,

Muslim, Adult,

Assistant Superintendent (BPS -16),

In Prisons Department, Government of Sindh,

Presently posted at Inspectorate General of Sindh Prisons & Corrections

Services Karachi, Sindh.

PETITIONERS

P T T LA E T E XX L L L AL A

VERSUS

Through;
i.  Chief Secretary,
Government of Sindh,
Sindh Secretariat,
Karachi.'

il. Secretary,
Home Department,
Sindh Secretariat,
Karachi.

iii. Secretary,
Finance Department,
Sindh Secretariat,
Karachi ¥

. The Inspector General Sindh Prisons & Correction Services,

Prisons Department ,
Government of Sindh, |
Pir Illahi Bukhsh Road,

Muslimabad,

Karachi.

. Secretary,

Services & General Administration Department
Government of Sindh,

Sindh Secretariat,

Karachi.

. Azeem Qadir S/o Ghulam Qadir

BPS-17, Deputy Superintendent of Prison

. Muhammad Yaseen

S/o Fateh Muhammad Mangan
BPS-17, Deputy Superintendent of Prison

. Manzoor Ali Shah

S/o Mehboob Ali Shah
BPS-17, Deputy Superintendent of Prison
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. Nisar Hussail; \\

S/o Noor Hassan Baloch _
¥ Y BPS-17, Deputy Superintendent of Prison !

8. Magqsood Ahmed S/o Ghulam Qadir
BPS-17, Deputy Superintehdent of Prison

9. Muhammad Yousafuddin
S/o Muhammad Jehangir Uddin
BPS-17, Deputy Superintendent of Prison

- 10. Saeed Ahmed Soomro
3 S/o Bashir Ahmed Soomro
) g BPS-17, Deputy Superintendent of Prison

11. Abdul Rauf Kanhar
S/o0 Ghulam Nabi ) _
BPS-17, Deputy Superintendent of Prison

12. Faisal Bashir S/o Bashir
Ahmed Khan Laghari

BPS-17, Deputy Superintendent of Prison

13. Syed Ghazanfar Ali
S/o Quraban Ali Shah !
BPS-17, Deputy Superintendent of Prison r

14. Imran Ali Gopang S/o Anwar Ali Gopang
BPS-17, Deputy Superintendent of Prison

g ; 15. Ghulam Sarwar Keerio S/o Ghulam Qadir Kerio
3 BPS-17, Deputy Superintendent of Prison

N - 16. Zahir Shah S/o Abdullah Shah
: BPS-17, Deputy Superintendent of Prison

17. Shunail Hussain Shah
~ S/o Qamar Hussain Shah
BPS-17, Deputy Superintendent of Prison

18. Naseem Ahmed Shujrah S/o Ahsan Ali
BPS-17, Deputy Superintendent of Prison

19. Ishtiaq Ahmed Awan S/o0 Khawaja Muhammad Awan
BPS-17, Deputy Superintendent of Prison

20. Sada Hussain S/0 Ghulam Rasool Zardari
BPS-17, Deputy Superintendent of Prison

21. Imtiaz Ahmed Ali S/o Dost Ali Rind
BPS-17, Deputy Superintendent of Prison

22. Sikandar Ali S/o Abdul Jabbar Magsi
- BPS-17, Deputy Superintendent of Prison

<
4
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23. Zulfiqar Ali S/o Ahmed Dino Maitlo \‘;
BPS-17, Deputy Superintendent of Prison

24. Mureed Abbas S/o Ghulam Abbas Shaikh
BPS-17, Deputy Superintendent of Prison

25. Allah Obhayo Dero
S/o Muhammad Idrees Dero
BPS-16, Assistant Superintendent of Prison

26. Muhammad Azam Shahrayani
S/o Haji Muhammad Akram Khan
BPS-16, Assistant Superintendent of Prison

] 27. Sheraz Haider
b S/o Muhammad Ayoub
BPS-16, Assistant Superintendent of Prison

28, Nabi Dad /o Wali Muahammad Zardari
BPS-16, Assistant Superintendent of Prison

29. Abdul Hameed Soomro S/o0 Sajjan Soomro
BPS-16, Assistant Superintendent of Prison

30. Hassan Ali Khoso S/o Muhammad Ibrahim
BPS-16, Assistant Superintendent of Prison

31. Shafgat Jabbar Arfani S/o Abdul Jabbar
BPS-16, Assistant Superintendent of Prison

32. Imran Ali S/o Inayatullah Dahot
BPS-16, Assistant Superintendent of Prison

~33. Ghulam Rasool S/0 Ghulam Mustafa Mashori
\\ BPS-16, Assistant Superintendent of Prison

_ Abdul Rehman S/o Qutubuddin Shaikh
BPS-16, Assistant Superintendent of Prison

" All officers in Prisons Department, Government of Sindh,

Respondents No. 4 - 34 to be served through the Respondent No. 1

(2) OF THE SAME

......................... RESPONDENTS

PETITION UNDER ARTICLE 199 OF THE CONSTITUTION OF THE

ISLAMIC REPUBLIC OF PAKISTAN, 1973 READ WITH ARTICLE 187

Scanned with CamScanner


https://digital-camscanner.onelink.me/P3GL/g26ffx3k

/ |
‘7 |

THE HIGH ¢ J
Befores |
Mr. Justice Naimatullah Phulpato
Mr. Justice Adnan-ul-Karim Memon
Constitutiona] Petitio ' |
" No.D-1406 of 2022 |
Mre Maula Bakhsh $ahito |
424 others (
p hrough : '
petitioners t : Mr. Haider Wah |
eed, advocate ‘
Shahzaib ARhtar Khan, advoca‘::ng i Mn‘
Responde"t’ 1to3 |
h H
throud X;—r;MIdSafdar Depar, AAG dlong with Mr. Tariq
% ert Qureshi, Additional Secretary, Prisons Home
Ah;l dmlent. Government of Sindh, Mr. | Saleem
pridy » Incharge Establishment Branch, .G, Prisons
Office rarI\)d' and Mr. Mir Muhammad Channa; Section
' Respondents 4 to16 PR
L ¢ | through : Mr. Mohsin Kadir Shahwani, advocate
Respondents 17 to 26,28,
29,32 & 33 Through : Malik Naeem Igbal, advocate alongwith
Mr. Muhammad Saleem Khaskheli, advocate|
Respondent No.34 - Nemo
!
Dates of hearing { 01:04:2022, 11,04.2022 & 26.04.2022 |
Date of order : 10.03.2022 :

—_—

nan-ul-Karim Memeon, J. Through this Constitution Petition, the patitioners

0/
gve prayed as under:

L Declare that the respondents No.4-34 were appointed in BPS 14 and not in
BPS 16, and, that appointments in BPS 16 cannot be made other than through

the SPSC as prescribed under the law. I

Set aside the impugned notification dated 30.12.2021 being ultra w’re'p, illegal,

unconstitutional, vold ab Initio, and in contempt of orders of the Supreme
Court reported as 2098 SCMR 446. {

Set aside the impugned order dated 2!_being ultra vires, lllegal
uriconstRutional, vold ab Inftlo, and in contempt of orders of the Supreme
Court reported as 2015 SCMR 456. :

V. Di ents to act upon/enforce/implement the Jjudgment
irect the official respond norable Supreme Court in Cr. |\ Original

dated 12,06.2013 passed by the Ho |
Petition No.go/201 and the judgment dated 05012005 passe%byt hthe

Honorable Supreme Court in Civil Review Petition No.193/2013 arx others
4 SCMR 456 respectively. |

reported ot 2018 SCMR 277 and 2018 :
In principle, the petitioners have called in question the vires of the notification

7, to 16 and 19 to 24 the been
rintendent of Prison (BS-17), Inter
Is to be filled 33%

€); and 67% by

d
ted 3012202, whereby the private respondents No.

e
, "™Mended for promotion to the post of Deputy Supe
\o. on the ground, that the post of Deputy Superintendent of Prison,

Initjg 9Ppointment, through Sindh Public Service Commission ($P$
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promotion from amongst Assistant Superintendent of Prison (BS-16) having at least 5

rs of service on seniority-cum-fitness basis; and the private respondents are lacking thé
pasic qualification and eligibility to hold the post in BPS-16/17, even for their initiél
appointme“t in the year 2010 on regular basis, in terms of advertlsemen{ dated
12.07.2008 and promotion to the post of Deputy Superintendent of Prison (Bstn vide

" jmpugned notification dated 30.2.2021, on the twice upgraded post of Assistant
| guperintendent of Prison (BS-14/16) under th

ise of recommendation of advisor to
- Chief Minister 3in N Uepartment, hence, their initial appointments Tn BIPS=12716

and subsequent promotion in BPS-17 are hit by Article 199 (1) (b) (ii) of the Con{titutlo'n.
173 Besides that the private respondents were not the incumbents whose | post of
Assistant Superintendent of Prison BPS-14 was upgraded in the year 2010; that pqst could
be upgraded not the incumbents, however, that up-gradation was/is subjecﬁ to the
restructuring of the whole department and not otherwise. Further, that promotion cannot
be made on the upgraded post; even the private respondents No.7, to 16, and ;19 to 24

. lack the length of service to be considered for promotion to the post of | Deputy
superintendent of Prison (BS-17). !

3 At the outset, we asked the learned AAG, to brief us on the induction oﬁ_ privdté

respondents into the service of the Prison Department as Assistant Superintendent of

Prison (BPS-14) and their subsequent upgradation in BPS-16 and promotion to the post of
Deputy Superintendent of Prison (BS-17).

4, Mr. Ali Safdar Depar, learned AAG, firstly raised the question of maintainability of
the instant petition, in terms of the ratio of the decision rendered by the Honorable
Supreme Court in the case of Khalilullah Kokar v. Provincial Police Officer, 2028 $CMR

111, and Chief Secretary Government of Punjab Lahore etc v. Ms. Shamim Usman

2021 $CMR 1390, however, he replied to the query and submitted that in pursimnce of

e advertisement published In the leading newspapers in year 2008, the' private
pondents were appointed as Assistant Superintendent Prison BPS-14 from thb period
8.2010 to 14.12.2010; and, in the intervening period, the said post was upgre' ded to
\ PP5-16 vide office order issued in the same year and the private respondents conthued on
“Q‘\ " the upgrodod post In BS-16; and after acquiring requisite length of service, thq private
resDOndents No.7 to 16 and 19 to 24 were recommended for promotion as\ Deputy
Superintendent (BPS-17), which recommendation of Departmental Promotion Col mittee
®PE€) was/is within the parameters of the recruitment rules and the Constitutlor as well

@ dicta laid down by the Hon'ble Supreme Court of Pakistan in the case of 4/[ Azhar
Khan Baloch v, Province of Sindh (2015 SCMR 486), thus no illegality ljus been
©Ommitted by the respondent-Home Department. Per learned AAG the petitioners were
9PRointed in the year 2020 and have only two years of service in their credit; they neither
have Undergone the promotion training course nor completed the required I§n9th of

®rvice of os vears, therefore, their case cannot be placed at par with thosoi’ private
"Pondents on the premise that they fulfilled the required criteria as outiined In the
'e"u'tment rules and were rightly given promotion under the law. In support of his
contentions, he heavlly relied upon the comments filed on behalf of the Inspector General

~2~
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|

ed that
0 violation of the judgment of the Hon'ble Supreme Court of Pakistan has bei'n made
by the official respondents. He prayed for the dismissal of the instant petition. i

of sindh Prison and Secretary Home Department, Government of Sindh, and arg

5, Mr. MOI‘.lsil'l Kadir Shahwani, leameq counsel for the private respondents\ 4 to 16
has strongly objected to the maintainability of the instant petition because of the specific
par contained in Article 212(2) of the Constitution of the Islamic Republic of IJPhlstan.
g73. He emphasized that the petitioners and respondents being employee} of tﬁe
prison Department are clvil servants and the matter of promotion of the |private
respondents relates to their terms and conditions of service, which particularly rests
within the jurisdiction of the Sindh Service Tribunal. Therefore, the very Instithtion of
the captioned Constitutional petition was/is against the Constitutional mund!pte. He
asserted that it is an established principle of law that the Courts assun*tﬁe their
jurisdiction through particular law conferring a particular jurisdiction and Articl}e 212(2)
of the Constitution specifically places an embargo on all other Courts except the
service Tribunal to pass any order, or entertain any proceedings in respect| of any
matter relating to the terms and conditions of service of civil servants, even if there is
mala fide on the part of respondents, this means that any constitutional petitio;'l ought
not to be entertained by this Court in its constitutional jurisdiction under Article 199 of
the Constitution, and entertaining and then proceeding with the constitutional petition
amounts to defeating the express Constitutional mandate under which the Tribunal i
vested with jurisdiction to deal with the matters of civil servants. Learned counir»el next
contended that the Honorable Supreme Court in the case of Al Azhar Khan Baloch
supra has held that Article 212 of the Constitution ousts the jurisdiction of Higl{ Courts

and Civil Courts in respect of the matters about terms and conditions of civil servants:

In other words, the provisions of Article 212 do not confer a concurrent jurisdifgtion to

civil Courts, High Courts, and Tribunals. The ouster contemplated under tbe said
Article is a Constitutional command and restricts the jurisdiction of this Court|on the

subject, which squarely falls within the exclusive domain of Tribunals. He further
erred that when the law has provided an adequate remedy, constitutional
igrisdiction under Article 199 of the Constitution cannot be exercised as the same has to
e exercised In exceptlonal circumstances, which could Justify invoking the sald

jurisdiction. He submitted that the Petition is based on disputed questions af facts;

besides that, the Petitioners have not come before this Court with clean hm?ds. He

affirmed that by filing a writ of quo-warranto and/or Mandamus under Article 199 of the
Constitution, @ question relating to terms and conditions of service can anly be
determined by the concerned Tribunal and not this Court. In support of his contentbons, he
heavily relied upon the cases of Province of Balochistan th;@ﬂw
vetta and 2 others v. Murree Brewery Co‘Tmpagy
Hafiz Hamdlullah v. Soifullah Khan and| others,

loxation Department. Civil Secretari
%Meae_hmz PLD 2007 386,
PLd 2007 3¢ 82, Khalllulloh Kakar an he

0d others, 2029 SCMR 1168, Sul Northern Gas Pipelines Ltd. through C.M. Hayatabad

@awa,- v. Messrs Saif Textile Mills Ltd, 2021 SCMR 1393, Asadullah Rashid v. Haji

v. Provinclal Polk cer, ) n
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1021 SCMR 624, Taqveemn Shah v. Government of Balochistan and 2 others 2021 cLe

h Khan v. oh Secretory
o83, and Sanaullah Khan v. Government of Khyber Pakhtunbhwa through Secretary of

Wf and 4 others 2019 PLC (€$) 1218. On merits, he submitted that at
the time of advertisement published on 12.7.2008, there were 15 posts of male jand 03
posts of lady Assistant Superintendent (BPS-14) in Prison Department which is dttached
department of Home Department of Government of Sindh, meant for initial recr+ltment.
the applications were received and the test was conducted by the then .G Prison Mr.
Muhammad Yameen Khan, and due to his sudden demise, the process of appointment
was kept at the backburmner. In the meanwhile, 22 more posts of Assistant Supeﬁni:endent
for initial recruitment fell vacant, consequently, the Departmental Selection Committee
held its meetings on 10.06.2010 and 24.12.2010 wherein it recommended 37 male]and o2
female candidates for appointment against the 39 vacant posts of Assistant
superintendents. He further submitted that the private respondents did not sufffr from
any inherent disqualification to hold the office either in BPS-16 or the post of Deputy
superintendent (BPS-17). The Counsel contended that a writ of quo warranto is not

ne set of Civil Servants against another set of Civil Servants and if coileaques
d be no

available to o
are allowed to challenge another colleague's appointment/promotion, there woul

end to this and there will be anarchy in the Civil Service structure. He further co¢tended

that if the promotion has been made and there is something wrong with such pro?notiohi
nal is the appropriate forum to challenge it; that the

the concerned Sindh Services Tribu

Petitioners have approached this Court with ulterior motives and with mala fide Iﬁtentldri

and the relief being sought through the instant Petition may be declined. He|furl:hef

submitted that there are 39 posts of Deputy Superintendent of Prison in the entire
Province and there Is an acute shortage of the officers due to the intervention of this

Court, the entire administrative department has been paralyzed. Om__qzm_eif_

upgradation, he submitted th Prison Department was restructured iricluding
thus the upgradatio r

the post of Assistant Superintendent Prison in BPS-16,
it was obliged to any class of person. He odt#d that

2011 was nelther person-specific nor
the private respondents were appointed in BP5-14 and not BPS-16; that the no—t@cation
ents of private respondents whl#h were

doted 29.5.2015 does not apply to the appointm
made in the year 2010, as such that notification cannot be given retrospective eﬁfect. By
explaining the aforesaid position of the case: he prayed for the dismissal of the| instant

petition,

|

6. Malik Naeem Igbal, learned counsel for respondents 17 to 26, 28, 29, 32, ond 33,
Inter-alig, contended that the petitioners were not the aggrieved persons and none of
their rights were violated and they have also no locus stand! or cause of actloﬁ to file
the captioned constitutional petition: that the post of private respondents was
,f Upgraded on the recommendation of the Finance Department Government of Sindh,

{erfouowmg oll codal formalities, such notification was Issued accordingly; that the

~A~
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A

vate respondents had no service structure and channel of promotion, theref;pre, the
post of Assistant Superintendent Prison BPS-14-wasrightt Faded toBS *” o
retrospective effect: and, such recruitment rules were framed in the yedr 2015;
therefore: the present matter is not meant for issuance of writs of quo warranta and/or
- andamus. Learned counsel next submitted that the titled Petition cannot be l#Jllowed
o5 P applicable service laws and the Constitution of the Iskamic Republic of P)phistan.

n the question of appointment of Advisor to the Chief Minister Sindh, learned
lﬂ under

973. O
counsel pointed out that this discretion has been left with the Chief Minister Sind

the Constitution and this Court should be slow in interfering in such appointmeﬁt unless
the exercise of discretionary powers by the Chief Minister Sindh is blatantly arbitrary,
fanciful, unlawful or ex facie violative of the settled principles of exercise of discr&ion. At
this point, we reminded him that no fetter can be placed on the power of this éourt to
examine and scrutinize executive actions to determine their legality and udherenép to the
Constitution and law. He agreed with this proposition, however, insisted that this is not the
dtuation to invoke the extraordinary powers conferred upon this Court under Article 199
of the Constitution of the Islamic Republic of Pakistan, 1973. Leamed counsel referred to
the Counter-Affidavit filed on behalf of respondents 17 to 26, 28, 29, 32, and
referred to the documents relating to the budget book of 2010-2011, 2011-2012, as well as
the seniority list of the officers of the Prison Department and submitted that subject post
(12 in number) has been shown in the budget book in BPS-14 for Central Prison Karachi

only, thus the petitioners have been working on the upgraded post as shown in the
the petitioners that thei private

33 and

budget book discussed supra, therefore, the contentions of
ncumbents is erroneous thinking on their part. In suppd;rt of his

respondents were not thei
ed 14.02.2019 passed in Cluil

ed upon the unreported order dat
Petition No.135/2018 by the Hon'ble Supreme Court of Pakistan in the cas:é of Ali

Boksh Shaikh v. Province of Sindh Karachi and others and submitted that this Court lacks
the jurisdiction under Article 199()) (b) (iD) of the Constitution to decide any d}|uestion
relating to the terms and conditions of the service of the civil servants. He also mligd upon

contentions, he reli

Co\ the cases of Federal Public_Service Commission_through Secretary v. Anwar ul Hoq

s017 SCMR 090,
ond others PLD 2014 $C 388, Chief S_drgtam

C

2
-t
/0
»

$ Government of Punjab, Lahore and others v. Ms. Shamim Usman, 2021 SCMR u”.

o/

7. At this stoge, we reminded him that under the Constitution and Sindh

Govemment Rules of Business, 1986, Advisor to't s not a Minister but only
enjoys the status for just perks and p{-ivlleqes. Aduvisor to the Chief Minister cannot|address

the Provincial Assembly nor has any executive authority vested in him to act as th§ chosen
representative of the public. Advisor t0 the Chief Minister is also not a Member of the

Provinclal Cabinet and cannot take part in the proceedings of the same In terms otf Article
93 of the Constitution. Additionally, the Advisor to the Chief Minister provided In Article

130(11) of the Constitution Is not the sameé as the Advisor to Prime Minister in terms of
Atticle 193 of the Constitution. Besides that, the Advisor to Chief Minister of the province

Ventloned in Article 260 Is excluded from the definition of Service of Pakistan; and, under

~E~
e ——————————
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ihe scherme of the Comstitution, the functions of the Adulsor to the Chief Minister
c,,_-,pointed under Article 130(11), are limited to the extent of advising the Chief Minister oh
certain matters required by him, thus they are not included in the Provincial Government
in terms of the definition of Provincial Cabinet provided in Article 130 of the Co titution
to be consisting of the Chief Minister and the Cabinet Ministers. Moreover, to giv powers
of Ministers to an unelected Aduisor would be against the concept of elected Govemnment
envisaged by the Constitution. On this point he submitted that the matter of like ature is
pending adjudication in the Honorable Supreme Court, therefore, propriety demands
thot no findings shall be given on the subject issue. In support of his contentions, he refied
upon the case of Justice Oazi Faez lsa and others v. The President of Pakistan and others

pLD 2021 $C 1 and unreported order dated 16.02.2017 passed by the Hon'ble %upreme

court of Pakistan in Civil Petition No.3816/2016 and Civil Petition No.77/2017. If this is the
position, we restrict ourselves to dilate upon the subject point as the matter is rep'orted to

pe subjudice before the Hon'ble Supreme Court of Pakistan.

! 8. Mr. Haider Waheed, learned counsel for the petitioners, has refuted the c:!foresaid
itance of the respondents and submitted that this Court is competent to enf@rce thg
judgment of the Hon'ble Supreme Court in its letter and spirit being the executil?g Court
of the Judgments of the Hon'ble Supreme Court of Pakistan in terms of Article 187(2) of
the Constitution. He asserted that once the upgradation was made, no further promotion
could be given on the upgraded post under the policy and law as well as dicta Id;ld down
by the Hono;ab|e Supreme Court on the subject issue, besides that the post off Deputy
superintendent is bmﬁmm
Assistant Supeﬁteﬁ’din—g Prison; whereas the private respondents were purportedly
appointed in E?E-_liqn a contract basis; and thereafter the subject post was upg,'aded in
BPS-16, therefore, the petitioners being contract employees cannot be promotd]d under \ \

kel
the serv_chrther said that even if it is presumed that they were appojnted on
regulgr basis then they have not completed the five years of requisite length of skrvlce to
claim promotion on the subject post under the recruitment rules notified later on.] He next

submitted that the promotion of the private respondents has taken place \‘blth the
pproval of Advisor to Chief Minister sindh for Prisons affairs as he was/is a polltlci)l figure,
erefore, he has no role under the service law to approve and recommend the promotion
o jof the Prison Department, as such the notification as well as circular dated 12.01.2022
RO‘\\/" issued by the Inspector General Sindh Prisons is a nullity in the eyes of law and Iia‘)le to be
annulled. On the issue of upgradation, he submitted that the Honorable Supm¢e Cou%t N\
has dealt with the implication and importance of up-gradation of the post, irid itlds 3
held that “issue relating to up-gradation of civil servants can be decided by a High Court

in the exercise of its constitutionm and bar contained under Article | 12(3) of

the Constitution would not be attracted. The policy wgrudation, notiﬂec! by the
GWOmment, In no way, amends the terms and conditions of service of the civl| chnﬁr
the Civll Servants Act and or the rules framed thereunder. The Service Tribunals have no
lurisdiction to entertain the appeal involving the issue of up-gradation, as it does hot form

Part of the terms and conditions of service of the civil servants." He went ahead l?y saying
\tglp-gradotion of the post Is merely @ financial benefit attached to up-gradation and

A ~6~
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could not be treated as a promotion thus grade could not be awarded to th | bent
of the post. however as and when such upgraded incumbent leav . int e
yacancy occurs for any reasons than the vacancy is of substantive p:toén:m: ; :1:: :
" pgraded post and is accordingly filled up either by transfer, promotion o* dire:t
appOil‘ltme“t as the case may be. He further added that up-gr'adation is ca red out
under @ scheme and or a policy to incentivize and encourage and give financial| benefits
without creating additional vacancies for the higher grade, up-gradation by no s cmd:rds
could be treated and or considered as promotion to the higher grade, and that
incumbents occupying ungraded posts retain their substantive grade. He furthelj- added
that twice the up-gradation of the subject post violates the low laid down by the
Honorable Supreme Court in its various pronouncements. |

9. On the issue of maintainability of the instant petition, learned counsel sq:bmitted
that there is no prohibition in law as to who can file the writ of quo warranto and the
( present case is the classic example where both the writs i.e. quo warrar'pto and
{ Mandamus can be issued by this Court keeping in view the peculic:rr facts
crcumstances of the case. He W&e respondénts are

——

contract employees; and, not civil servants as opined by the respondent Home

Department vide mary for Chief Minister Sindh dated 29.06.2010, thus éontrqc?
employees case cannot be adjudicated by the Sindh Services Tribunal under An e 217

b
of the Constitution read with section 4 of the Sindh Services Tribunal Act, 1973; and this

Court has the only jurisdiction to entertain the matter under Article 199/ of the
— e ol
Constitution. Learned counsel referred to the judgmentsorders of the Hc*norable

<«
Supreme Court as discussed supra and various documents attached with the Memo of
Petition and argued that this matter needs to be looked into in terms of the ratlb of the

' judgments/orders of the Honorable Supreme Court. ;

d the rTuoteriaI

10. We have heard learned counsel for the parties and peruse

available on record and case law cited at the bar.

To address the question of maintainabllity of the Instant petition, In tbrms of
e ratio of the judgment dated 01.07.2021 passed by the Hon'ble Supreme Gourt of

@akistan in the case of Chief Secreta. Government _of Pu. ab Lahore, etq supra,
5 th: t High

) '
© whereby the Hon'ble Supreme Court was pleased to hold in paragraph

} 4 ;
_“0‘\- Court has no jurisdiction to entertaln any proceedings relatable to the terms anq
a clvil servant and can only be adjudicated upon by the

conditions of ‘service of .
| to the proposition set forth by the

Services Tribunal under the Act. There is no cavi .
Honorable Supreme Court as discussed supra. Besides that the Hon'ble Suprem% Court

has observed that the only exception provided under section 4(1) (b) of the Services
Tribunal Act wherein appeal does not lie before services Tribunal against an rder or
declsion of the department. determining the fitness of a person to be appointed.

Primarlly, In this matter, the petitioners have called In question the vires of the
notification dated 20.12.2021 whereby the Departmental Promotion Committee

recommended the candidature of the aforesaid private respondents for promation to

the post of Deputy Superinte ndent (Prison) (BS-17) on the ground that the private

~Tv
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: §-17) on th ;
(pr,,on) (BS-17) e analogy that initially the subject post was ad
as advertised in the

2008 in BP5-2014 and after |
year apse of couple of
years, the Finance Department

Government of Sindh, upgraded the post of Assistant Superintend
6 vide office order dated 24.3.2010 with retrospective effe<:::1 ient oo ¢° o
ey o it e 5t G he s e .e. 01.01.2010, which
appointment in BP5-14 vide advertisement issued in the year zgotere i
for them @S the said post had already been upgraded before th U:ms e
process of appointment of the private respondents vide office order:a::t;t::z 2::oﬂ;e
t/rﬂS__fe_gE"fj' on 21.6.2010 the respondent department floated a summary'f;r Cl';ie:
h and advised him to make the appointment on the subject posts oﬁ
Zontract basi the Inspector General Prison Sindh, for reasons best hn'ow 0

. ailed to foll
,/‘%Lﬁle_ﬁﬂeuf the competent authority and issued/ direct

¢ | W sJn favor of the private respondents, which action ex-facie ne
. | peexamined.

L

1. Further on the issue of maintainability, surprisingly, the Home Degartme}}nt vide

letter dated 10.11.2021 i other office order, whereb t of 39 Assistanit

superintendent Prison was upgraded to BPS-16 with effect from 15.12.2010 to hush up
— |
wgf beneficiaries. Keeping in view this office order the respondent Home

Department issued the notification of the promotion of the private respdn

dents,

without looking into the objections of the DPC; and even the respondent department

/
“ | increased the number of seats originally advertised just to accommoddte the

o —

Nm—
beneficiaries without fresh advertisement, thus the aforesaid points need to be|looked

Ridiuhasankiits
into and for the aforesaid reasons, we are of th

could be heard and decided on merit to

fr he subject appolntﬂ*nt and

passed

promotion; Even otherwise,
must have an unblemished record,
the avallabllity of the vacancy. This Is settled law t

hat an employee found no

ppointment and promotion cannot be pla
er case has to be treated clifferently; while considering an employee for promot

to be examined. Primarily,

‘;\6’ her entire service profile has
e discarded merely on the objection 0

W

fit for

ced at par with the other employees, lnd his /
on his /

the aforesaid points are
Fthe respondents about

it e considered view that this petition
ige’t_hg legality and propriety of the orders

to qualify for the promotion, the least that is expected of an
and have the requisite length of servjce, and

substantial and cannot b

bjection to the aforesaid points is

_the maintainability of the instant petition thus their 0

discarded.

——

bility, the questions lnvolvec‘

in the

3. Having dealt with the issue of maintaina
as follows:- i

present petition for our determination are
¥
|

Whether the basic appointment of the P
¢ordance with the law; and,

Assistant Sup

@ Whether the post of
\ ed through SPSC in term$ of the ratio 0

f the judgment passed by the

erintendent Prison (BPS-16) c%uld be

rivate respondents u{as/ls in

on'ble

©)
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Supreme Court i

Sindh (2013 § I:::O:;S:;n In the case of Al Azhar Khon Baloch vs. Province of

respondents co and could be downgraded in BPS-14 and private
ted on the subject post; and,

Id be accommodq
Whether; in pres .
t of Asslstq% Su ence of recruitment rules notified in the year 1992, the

Perint
BS-16 in terms of the rati:':)‘:etrltT:’on BS-11 could be upgraded to BS-14 and

i | gments passed by the H
i::) t;:';eozz es of Al Azhar Khan Baloch vs, Procf;:ce te)f 57;71:;1‘0(:':;“‘::::
otheg,, 2016 § .::ent of Pakiston Myo, Rail . Jamshed Hussain Cheema and
Kiaradidl on ano;;::’ (f’ lonal Commissioner Income Tax, Northern Region,
L0688 el i s, S| Munaw?r All and others (2017 PLC (C.$.)

890); and (2017 SCMR

Whether| promotion could
take place upon twice upgraded posts in
t;‘-";":;‘:: Z‘}e;z io of the judgment passed by the Honorable Supreme Court in
e ullah Khan Vs. Ali Azam Afridi and others 2021 $CMR 1979,

~ Whether{the private respondents have the requisite length of service to

thaim promotion to the post of Deputy Superintendent Prison (BPS-17) under
e recrultment'rules: as well as in terms of the ratio of the judgment passed by

the Honorable Supreme Court in the case of Tarig Aziz-ud-Din’s Case (2010
$CMR 1301), ang,

Whether|the Advisor to the Chief Minister Sindh for Prisons Affairs was/is
omapetent under the Sindh Civil Servants Act, 1973 and rules framed

thereunder to japprove the promotion of the private respondents, in the
capacity of Minister, in terms of the ratio of the judgments passed by the
Honorable Supreme Court in the cases of Abdu/ Majeed Zafar and others. Vs.
Governor of Pu, wab through Chief Secretary and others. (2007 $CMR 330) Ch.
Zahoor Ellahi’s F‘ase (PLD 1978 $C 383), Messrs Mustafa Impex, Karachi, and
others, V/s The Government of Pakistan through Secretary Finance and others.
(PLD 2016 8? 808), and Tariq Aziz-ud-Din’s Case (2010 $CMR 1301),
Muhammad Yasin Vs, Federation of Pakistan through Secretary, Establishment
Division, Iskamabad and others (PLD 2012 $€182) and this Court in the cases of
Ahmad Yousaf All Rizvi and others Vs, Munawar All Butt and others. (PLD 2000
Karachl 333) and Fareed Ahmad A. Dayo Vs Chief Minister, Sindh through
Principal 5&[@@ and 5 others (PLD 2017 $indh 214).

14.  Principally, the ?ntlre exercise undertaken by the official respondents for the past
of Assistant Superintendent Prisons (BPS-14) is not sustainable under the law for the

reasons that before the appointmen e responden r Chief

Minister Sindh was flogted on 29.06.2010 and factual as well as the legal position on
the subject appointments was brought into the knowledge of the competent-autherity

by the then Home Secretary, Government of sindh to the effect. Per learned counsel,
’ _M

this Court had alreud;'; passed the restraining order in the case of employees of the

Q Prison Department thbt no appointment shall be made which violates the ratio of

50% quota allocated| for Assistants/Head Clerks Prisons Department in terms of
he notification dated 15" January. Home Secretary also opined

recruitment rules vide F
that the posts in BPS+16 were required to be filled in through Sindh Public Service

Commission and the lcw;;e’t;;t authority could order filling up the posts on a
mmi nt_authority could o

! contract basieyChief Secretary Sindh endorsed the view of the Home Secretary and
: y were in BS-14 and were

suggested that when| the posts weré advertised, the

wquently upgraded to B5-16. He also recommended that the selectees could be
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taken in BS-14 in the first instance, The com \

approved the viewpoint of the Chief

Secreta P~
5urprisinglhemondentllnspector Gempriso ry an%eaetarg_ Sindh.
| \ n
ot

5. At this juncture,

published on 12.07.2008 the post of Assistqnt Superintendent Jail (BPS-14) onl
-14) on

. 15 posts
were ovailable then how more appointments were made against 15 '
vaca

: cies. He
replied to the query and submitted thqt initially at the time of advertise"*\ent the

number of posts was mentioned as 15, but during the process of recommenddtion the
|

. . ncreased ond the
cligible candidates were appointed against the proportionate ratio of initial

qppointment, without recourse to SPSC.

. posts were recalculated and accordingly number of posts was i

1.  Primarily, the stance of the respondent department is against the spirit of the
law for the reason that before the 15 posts of Assistant Superintendent Jail :(BPS-Q)
could be consumed/materialized the subject post was upgraded in BPS-16 In the year
2010 even much before the purported appointment of the private respoﬂidents in
BPS-14 under the opinion of Chief Secretary Sindh which was the erroneous dekision on
the part of Chief Secretary and the competent authority. The initial recruitm%nt mi;es
of Assistant Superintendent Prison notified on 15.01.1992 reflects the following pi;ositioh;

} iName of Method of | Minimum Academic | Age | Lirrjlt
the posts Appointment Qualifications/Experience | for | initial
& BPS necessary  for initial | appdintment

appointment Min-Max .

| Assistant @) 50% by initial | -do- 21-2 o

' Suptd: recruitment. i

| (BPS-11) (i) 50% by transfer
! from the member of
service holding the
post of
Assistant/Head Clerk

~

Subsequently, the Government of Sindh vide office order dated 25.2.1992
upgraded the post of Assistant Superintendent Jail from BPS-11 to BPS-14, M
vide office order datedf 24.03.2010)the said post was upgraded in BP5-16 with effect ‘\@

from/i.m.zmo 0 his was done the appointment could only have begn made
throughfthe process of SPSC. | 4

8. As per minutes of the meeting of the Departmental Promotion Commiittee for
filing up the vacant posts of Assistant Superintendent (BS-16) in Sindh Prison
Department held on 01.06.2010 recommended for appointment of 30 Assistant

Superintendents against 15 advertised Posts and subsequently appointed all the

Private respondents in Prison department vide appointment orders dated 06,08.2010,

however, the story did not end here and the Home Department ‘
order dated 26,02.201 upgraded the regular incumbents on the subject posts, :of
Assistant Superintendent Jall (BPS-16) In the light of Finance Department’s ndv!«
ting the
dated 1 ice to frame the recrultment rules Incorpord
\\. 1012011 with further adv

issued another office

~10~
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|

|
dation and subsequently q !
upgrd sk oo sev PPRointments made on the upgraded posts under the
ision © rv . :
prowsio: . the same, the H°"f$ (Appomtment, Promotions & Transfer) RJIes, 1974,
ok g cruitment' rules f ome Department vide notification dated 29.05.2015
framed the re es Tor the subject post as under: ,
t |
N:Eq;sof pos Method of Appointment Minimum ge
W Academic Limit
Qualifications | Min-
Experience ax
for  initial |
i ~ appointments | |
Depm'ytendent Zhlrts; tthree Percent by initial | Minimum 21-28
superintendent ppz“n ment through Sindh | Graduate ||
(();PS 17) ublic Service Commission Degree |
. i atleast
Male/Female ii. Sl:d:v-Ste}ven percent by | Second |
g?mo on from amongst the | Division from ||
lrson§ (BPS-16) having at |a recognized ||
east five years' service as such University, |
g g: i the seniority-cum-fitness
{ sis. Height i
. Males '
iii. ~ The course ot National | Minimum |
ﬁgcr'::i?\ri?ttatl fon('N 5 /p:)"i”“’ girth of chest |
on at |78 cm with ||
Lahore or Sindh Prisons Staff expansion of ‘
Training Institute at NARA, | 3 cm” @
Hyderabad for promotion to | Female }
(BP5-17) Minimum o1 ||
Meter 70 ¢cm | |
Vision 6/6 | |
both eyes 1
Assistant i. Fifty percent by initial | Graduate ?1-28
Superintendent appointment through Sindh | Degree ; '
Prisons Public Service Commission atleast in )
Second ;
i Twenty-five  percent by | Division from | |
promotion from amongst the | a recognized
Assistants (BPS-14) or Head | University,
Clerk (BS-14) with a minimum |
of five years' service as such | Height ;
and  having  successfully | Males !
undergone the  prescribed | Minimum 01| |
training course on seniority- | Meter 70 cm” | |
cum-fines basis Th'e' '
minimum
he
1 Twenty-flve  percent by | girth of t
" promotion from amongst the | chest 78 cm
Assistant Sub-Inspectors Prison with |
(BPS-09) having alteast five expa’r’lslon of |
ISTAN gears service as such and)3cm |
COURT FEE having successfully undergone Female
' the prescribed training bcmlme Minimum 1 | |
- sis. | Meter 70 ¢cm | |
on seniority-cum-fitness bd |
Vision 6/6
v Advance Promotion Coursia lc:: both eyes |
National Academy for Pr S |
Administration (NAPA) Lahor i
. ons Staff Training |
| or Sindh Pris Jerabad A
\ Institute at NARA, Hycer 1
~11~
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0 The respondent Home De

13.06.2020 objected to the prom

otion of the priy ph 7
ate respondents in i
_paragraph 7 with the

endonement that as per recruitment rules the post of D

eputy Superintendent Prison
(Bps-ﬂ) under the promotion quotq to be filled in by promotion from ami;t the
asistant Superintendent Prison (BPS-16) having at least

05 years' service as 1suv:h 6n
eniority cum fitness basis and  having undergone the L

. training course at National
Academy for Prisons  Administration Lahore or Sindh Prison Staff Institute

s . utT NARA
Hyderabad for promotion to the post of Deputy Superintendent of Prison| BPS-17.

paragraph No.9 explicitly shows that the seniority list of Assistant SuperintendenL Prisons

(BP$-16) has not been properly notified/circulated by the Inspectorate General Qf Prison.

The forum further stated that some Assistant Superintendent Prisons were apptlbinted in

BPS-14 in August 2010, whereas the post of Assistant Superintendent Prison was ui:graded

in BPS-16 with effect from 01.01.2010 this anomaly needed to be resolved atithe first
|

instance and it was suggested to defer the matter of promotion for complionde of the

above objections by the Inspectorate General of Prison Sindh. However, they went ahead

to accommodate the private respondents and issued a Notification dated 30.12. 021, for
-
promotion to the post of Deputy Superintendent Prison (BPS-17). !

a5

e -
20. Furthermore, the recruitment rules unambiguously show that the resl?ondeni:s
failed and neglected to look into the basic qualification of the private respondenr on the

premise that they lacked the eligibility for the post applied for. It is well-settled jaw that
eligibility cannot be relaxed under the law, which prima-facie shows that e whole
recruitment process initiated by the respondent department was flawed under ithe law;
tainted with malice to accommodate their blue-eyed. The concerned departm%nt went
ahead and completed the recruitment process, which negates the basic spirit oﬂ the law
and is contrary to the law laid down by the Honorable Supreme Court. |

2. Touching the issue of upgradation, the Honorable Supreme Court in th# case of
Federal Public Service Commission_and others Vs, Anwar-ul-Haq fprivate Se#retaw 7
Islamabad and others 2017 $CMR 890 has held that up-gradation is often miscpnstrued

as a promotion. And In this case, private respondents obtained promotion to th'? post of
Deputy Superintendent Prison (BPS-17) on the twice upgraded post, for which a 'kelectlon
process, in terms of the Sindh Civil Servants Act, 1973, read with Sindh Civil| Servant
(Appointment, Promotion, and Transfer Rules), 1974 was required to be followed, which
ought not to have been bypassed by the respondents. It Is well-settled law that| the civil
servants are appointed and/or promoted to the post and not to the grades. The
Honourable Supreme Court In the case of All Azhar Khan Baloch supra In para ph 138
hos clarified the position on the subject issue and needs no further deliberation on our

part, "

2. It is a settled law that rules of procedures operate prospectively pnd not

retrospective as has been done in the instant case. Surprisingly, the official res;?ondents
deviated from the normal procedure by increasing the post of Assistant Superintendent
len which earlier was Indicated In the advertisement to be 15 In number; howgver, the

~12~
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i er
gppointments were made on 39 POsts withoyt advertisement, even with
of the post. @ mandatory requirement, - ithout the
Honourable Supreme Court in the cases of

. Khan v, Niaz Muhammtlbd 1993

$CMR 1287, Oboiduliah v. Habibujiah, pyg 1997 3€ 888, Lt Col ®) Mubormimad A f

| £ uham, 1)

z/ahidﬂzad Government of the State of Jammu ang Kashmir, 2018 PLC (C.5.) Note
136, Muhammad Muneer Majip ,,, Allama Igbg/ Open Universj; 2016 PLC (C |

o) 896,

and Government of Punjab ¢h o

rough Secretq S&CAD Lahore and another ‘ s, Zafar
Magbool Khan and others, 2012 S$CMR ¢3¢, '

1sancti<_$n
ch violates the dicta laid down
Munawar

mic Republic of Pakistan 1973. The
appointment in the public office can only be made through the competitive pvrocess on

not otherwise. Appointmenp:s in the
e rules and regulations without any

us, all appointments in thi; public
institutions must be based on a process that Is subs

tantially and tangibly fair and within
the parameters of its applicable rules, regulations, and bylaws, i.e. advertisement, written
test, and interview by the recruitment/selection committee. However,

merit as provided under the recruitment rules and
public office are to be made strictly under applicabl
discrimination and in a transparent manner. Th

if the candlhme has
applied based on such an admissible quota under the law he can be accommodated

subject to his qualification for the post under the recruitment rules. If approved offer letter
is required to be issued to the successful candidate to accept the offer within 15 days, if
accepted the candidate is required to undergo a medical fitness process if he crosses thdt
process, the department is required to issue him the appointment order, sqb]ect to
completion of one year, and/or two years probationary period; and if the u?polntee
completes the probation period, the department is required to issue a conﬁrnil‘ution_of
service certificate, then his seniority shall be prepared from the date of his! regular

appointment in the department, In the appointment process, all the appointmghts were

T “
made incompetently by the selection committee which did not have the power toi appoint

a person in BPS-16 and even BPS-14 on a contract basis unilaterally. This' act orﬁhe part
| of the committee established favoritism to the candidates despite the fact such posts were

oé\ / not sanctioned posts and are now to be filled by SBSC._
t \\. /

24, The above facts lead us to the conclusion that the officlal MP°"d‘=r;t‘t:wd
changed the entire scenario of the subject posts without completing the :xerdsrjl:nc: :;
even before the up-gradation of the subject posts, already unfierl:ulaerf\ﬂ r:;:es';ondent,
the original advertisement issued in the year 2008. Even othenmseithe :f t:‘ ) s,nqlh b
Were not competent to take out the post BRESA oy R e e|:‘sNIn a lower grade ie.
Service Commission and award the same to the private responden

itment progess and
BPS-14, However, official respondents continued with the recru ro¢

- - intment letters dated
recommended the private respondents for appointment vide appo

6.08.2010, without lawful justificatior.

pmotion,
2 Rule 10 of the Sindh Cluil Servants (Appointment, Promo
+ _Besides the above, R e

m o posts in BPS-116 to 22,
and Transfer) Rules, 1974, deals with the initial gppointment to the p o ———_
nsfer) Rules, 1974,

~12N
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ifically provides that initi
spec al appointment to the posts in BS 16 to 22 shall be made (a)

e i
by the Commission based on examination or test to be conducted by the Commission if_'%

e S 2
the posts fall within the purview of the Commission: or in the manner as may be
determined by the -Govemment if the Posts do not fall within the purview of the
commission. Rule 3(1)() The Sindh Public 'Service Commission (Function) Rules, 1990

ides that the Commission.
prov shall, subject ?:o other provisions of the Commission Rules
1990, conduct tests for initial recruitment to

QCW“ posts connected with the affairs of the

pecified jn the Schedule. Our above view is
supported by the case of\ A/ Azhar l(haw/och upra wherein the Hon'ble Supreme

Court was pleased to hold, inter aliq, that tHe Rules of 1974 require that a post of BS-17
can only be filled through the Commisslon after advertisement; and, the Sindh
Government and or the Competent Authorits} cannot bypass this mandatory requirerﬁent
and substitute a parallel mechanism to ccppoint a person in BS°16 to 22 against the
language of the Rules of 1974, which are frorhed under the dictates of the Act of 1973 as

province in BS 16 to 22 except those s

mandated under Article 240 of the C&nsfitutfbn. For the ease of conveniencemgmp

198] IPf the judgment pronounced in Ali Azhar Khan Baloch supra is reproduced here :

“198. We may observe that on 6-5-2013, two C.M.As. numbered as 245/2013 and
247/2013, containing list of other nine persons who were also appointed as D.S.P.
without recourse to the provisions contained in the Rules, 1974, along with the
petitioner, were filed, The said Rules réquire that a post of BS-17 can only be filled

k Public Service Comrmrsion aiter advertisement. The Sindh Government
and or the Competent Authority canriot bypass this mandatory requirement and
substitute a parallel mechanism to appoint a person in BS 16 to 22 against the
language of these Rules, which are framed under the dictates of the Act as

Public Service Commission. This Article is safety .valve which ensures the
transparent process-of induction inthe “Clvil Service. It provides appointment by
Public Service Commission with the sole_object that meritorious candidates join
Civil Service. The Sindh-Government through executive or legislative instrurnents

Commission.”

b .
26 These glaring illeg

cannot withdraw any post from the purview of the Public Service Commission as
has been done in the case of the DSPs, in negation to the command of Article 242
of the Constitution. For the aforesaid reasoqs, we hold that the Sindh Government
shall make all the .appointments- in -BS 16 to 22 through Public Service

alities as pointed out above on part of official respondents, which

official respondents acted against the law and| merely allowed

are apparent on the face of the record, cannat be condoned under the law. Besides, the

to Increase the number of
aining posts; however, the lllegalities, as

“mandated _under Article 240 of % Constitution.  The Article 242 of the
~Constitution provides.the. mechanism' for appointment of a Civil Servant through

bossfrom 15 to 20 without re-gdvertsing th fem

pointed out supra, continued to be uat
of beneficiaries/private respondents, therefore,

respondents are not sustainabl

the official respondents at the behest
impugned notifications/orders of the official

e in law. As far as their issue of promotion in BPS-17 s

oncerned they do not qualify to be promoted as their

_Sompetence, besides other infirmities have already been noticed hereinabove. | ~

2. lThe petition is allowed in the above terms. & ?\ E . ‘
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